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I. INTRODUCTION 

One of the core basics of survival is for every human being to have ade-

quate shelter, and ideally, this need should be met with habitable and fit con-

ditions. However, the adequacy of shelter is not solely about its physical pres-

ence. Other factors such as location choice and proximity to danger, harm, or 

toxicity are equally of great importance. Concerns about health problems, 

decreased environmental quality (i.e., pollution, dust, noise, and odor), de-

struction by a natural disaster, and the devaluation of adjacent properties are 

all among the primary public risk perceptions confronting residents living 

near a waste management facility.1 Consequently, these concerns are height-

ened by the residents’ proximity to the facility.2 In response to these issues, 

odor annoyance is regarded as the most directly perceived effect on those 

who live near the waste treatment center. Thus, a particular association exists 

between proximity and odor annoyance.3 

D’Amico v. Waste Management of N.Y., LLC is a class action case that 

addresses landfill pollution and the detrimental effects it had on more than 

180 households and residents who lived in close proximity to the High Acres 

Landfill and Recycling Center (“Landfill”), which is located in Fairport, New 

York.4 The issue in D’Amico was whether the pollution was best classified 

as a public or private nuisance.5 
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1.Yue Che et al., Residents’ concerns and attitudes toward a municipal solid waste landfill: integrating a 
questionnaire survey and GIS techniques. 185 Environ. Monit Assess., 10001–10013 (2014), 

https://doi.org/10.1007/s10661-013-3308-y. 

 2. Id. 
 3. Marjaleena Aatamila et al., Odor Annoyance near Waste Treatment Centers: A Population-

Based Study in Finland. 60 J. Air & Waste Mgmt Ass’n, 412-18 (2010). 

 4. D’Amico v. Waste Mgmt. of N.Y., LLC, No. 6:18-CV-06080 EAW, 2019 U.S. Dist. LEXIS 
50323, at *4 (W.D.N.Y.  Mar. 25, 2019). 

 5. Id. 
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Under New York law, a “public nuisance” consists of “conduct or omis-

sions which offend, interfere with, or cause damage to the public in the exer-

cise of rights...in a manner such as to interfere with the use by the public of 

a public place or endanger or injure the property, health, safety or comfort of 

a considerable number of persons”.6 In contrast, a private nuisance is an in-

tentional, substantial, and unreasonable interference with another’s right to 

use real property.7 Private nuisance threatens one person or relatively few 

and includes an essential feature of interference with use or enjoyment of 

land, while public or common nuisance is an offense against the state and is 

subject to abatement or prosecution on the application of proper governmen-

tal agency.8 Generally, a landowner “is subject to liability for either a public 

or private nuisance on its property upon learning of the nuisance and having 

a reasonable opportunity to abate it.”9 In D’Amico, the plaintiff brought his 

action as a public nuisance claim. However, the author of this Note argues 

that Mr. D’Amico should have filed suit under a private nuisance theory be-

cause he could not use and enjoy his land as he saw fit, which was a substan-

tial interference with an individual property right that his neighbors also suf-

fered. 

This Note begins with a synopsis of the United States District Court for 

the Western District of New York’s decision in D’Amico. The Note then dis-

cusses nuisance law in New York and pertinent state legislation. Next, the 

Note briefly discusses the state-of-the-art defense. After examining the state 

of the landfill industry and its waste problems in New York, the Note con-

siders the design of the landfill and the current landfill operations with Waste 

Management of New York, LLC and other similar companies. Finally, the 

Note examines the D’Amico court’s legal analysis and the case’s probable 

impact on future nuisance claims against landfills. 

II. THE CASE 

In D’Amico, a resident, James W. D’Amico (“D’Amico”), brought a puta-

tive class action against Waste Management of New York, LLC (“Waste 

Management”) and Waste Management, Inc. alleging claims for nuisance, 

negligence, and gross negligence arising from Waste Management’s opera-

tion of the Landfill in Fairport, New York.10 The Plaintiffs alleged that Waste 

Management’s Landfill operation caused noxious odors to be emitted into 

 

 6. City of Newburgh v. Sarna, 690 F. Supp. 2d 136 (S.D.N.Y. 2010). 

 7. In re Unidigital, Inc., 262 B.R. 283 (Bankr. D. Del. 2001). 
 8. NAACP v. AcuSport, Inc., 271 F. Supp. 2d 435, 481 (E.D.N.Y. 2003). 

 9. D’Amico v. Waste Mgmt. of N.Y., LLC, No. 6:18-CV-06080 EAW, 2019 U.S. Dist. LEXIS 

50323, at *6-7 (W.D.N.Y.  Mar. 25, 2019). 
 10. D’Amico, 2019 U.S. Dist. LEXIS 50323, Id. at *1. 
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the surrounding environment, resulting in property damage to both landown-

ers and renters in the surrounding area.11 The Landfill occupies a 1,100-acre 

site and accepts municipal, solid, industrial and special waste and construc-

tion demolition debris, and other disposal waste.12 Waste Management must 

control odorous emissions by, among other things, “following proper land-

filling practices, utilizing adequate landfill cover, and installing, operating, 

and maintaining a sufficient landfill gas collection system to capture and de-

stroy landfill gas.”13 To effectively maintain the landfill gas collection system 

(“Collection System”), Waste Management must prevent “excess liquid” 

from entering the system and interfering with its operation.14 

The defendant, Waste Management, allegedly failed to control the odors 

emitted from its landfill satisfactorily.15 Specifically, the Plaintiffs claimed 

that Waste Management failed to operate the Collection System properly and 

had allowed it to become “watered in.”16 This alleged operating failure is due 

to inadequate drainage systems, the defendant’s reliance upon vertical gas 

wells, insufficient preparation for wet weather conditions, an “inadequate 

wellhead vacuum,” the failure to properly monitor the system and use proper 

“cover and covering practices,” and the “inadequate use of odor neutralizing 

systems and products.”17 As a result, the landfill allegedly released “odorous 

emissions onto the Plaintiffs’ property on numerous occasions.”18 The odors 

were “offensive” and interfered with the Plaintiffs’ use and enjoyment of 

their property.19 The Plaintiffs also claimed that the “[d]efendant’s emissions 

were especially injurious to the Class as compared with the public at large, 

given the impacts to their homes.”20 In particular, the emissions caused a 

diminution in the value of the putative class members’ property.21 

On January 26, 2018, D’Amico commenced this putative class action on 

behalf of himself and all other residents similarly situated, seeking compen-

satory and punitive damages and injunctive relief under theories of common 

law nuisance, negligence, and gross negligence.22 On April 27, 2018, the 

Plaintiffs filed an amended complaint, which removed Waste Management, 

 

 11. Id. at *1-2. 

 12. Id. at *2. 

 13. Id. at *2. 

 14. Id. at *2. 

 15. Id. at *2. 
 16. Id. at *3. 

 17. Id. at *3. 

 18. Id. at *3. 
 19. Id. at *3. 

 20. Id. at *3. 

 21. Id. at *3. 
 22. Id. at *4. 
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Inc. as a defendant.23 The amended complaint remains the operative pleading 

in this matter. On July 23, 2018, the defendant filed a motion to dismiss, and 

the Plaintiffs opposed the motion.24 In response, the defendant submitted re-

ply papers in further support of its motion.25 

The main issue for the court was determining whether to grant or deny 

Waste Management’s motion based on D’Amico’s ability to set forth enough 

facts to state a claim upon which plausible relief could be granted. The pri-

mary cause of action was a nuisance claim, and the Plaintiffs agreed to pro-

ceed with a public nuisance theory of liability. The court ultimately dismissed 

the public nuisance claim without prejudice and proceeded to rule on the neg-

ligence claims. 

In its analysis, the court first noted that a public nuisance is generally ac-

tionable by a private person only if it is shown that the person suffered special 

injury beyond that suffered by the community at large.26 “A private plaintiff 

does not have standing to bring a public nuisance cause of action unless he 

or she shows some harm different from that suffered by the public gener-

ally.”27 The court further stated that the amended complaint did not specifi-

cally allege that the defendant’s Landfill operation interfered with a com-

monly-held public right.28 The court highlighted remarks made by Plaintiffs’ 

counsel during oral arguments, alleging that the Landfill caused harm to the 

public’s right to clean air.29 

In D’Amico, the court stated that it is well established that noxious smells 

or odors alone may constitute a nuisance, although they are not “unwhole-

some or injurious to the health but merely offensive and unpleasant.”30 Fur-

ther, the court provided a scenario example in which the spread of smoke, 

dust, or fumes over a large area filled with private residences may interfere 

with the use of the public streets or affect the health of so many persons as to 

involve the interests of the public at large.31 The court concluded that the 

Plaintiffs’ allegations that the noxious odors have interfered with the use and 

enjoyment of private property rights failed to plausibly allege a substantial 

interference with a right enjoyed by the public generally, as required under 

the pleading standards established by Twombly.32 

 

 23. Id. at *4, Waste Management of New York, LLC remained as Defendant, and will be referred 

as such hereafter. 

 24. Id. at *4. 

 25. Id. at *5. 
 26. Id. at *8. 

 27. Id. at *8. 

 28. Id. at *9. 
 29. Id. at *9. 

 30. Id. at *10. 

 31. Id. at *10. 
 32. Id. at *11; see Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007). 
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Among other things, the complaint alleged that Waste Management owed 

a duty to prevent and abate the interference with the invasion of the private 

interests of the Plaintiffs and that Waste Management intentionally and neg-

ligently caused an unreasonable invasion of the Plaintiffs’ interest in the use 

and enjoyment of their property.33 Accordingly, the court reasoned that the 

complaint ultimately failed to set forth any allegations of the defendant’s 

Landfill operation substantially interfering with a public right. Instead, the 

relevant allegations pertained to the defendant’s purported interference with 

private property rights.34 

Next, the court addressed the negligence claims. Under New York law, “a 

plaintiff must establish three elements to prevail on a negligence claim: (1) 

the existence of a duty on defendant’s part as to [the] plaintiff, (2) a breach 

of this duty, and (3) injury to the plaintiff as a result thereof.”35 To prevail on 

a claim for gross negligence, a plaintiff must establish the three elements re-

quired of ordinary negligence and further demonstrate that the defendant en-

gaged in “conduct that evinces a reckless disregard for the rights of others or 

‘smacks’ of intentional wrongdoing.”36 

In its analysis, the court discussed Baker v. Saint-Gobain Performance 

Plastics Corp.37 Baker is one of several toxic tort cases involving perfluo-

rooctanoic acid (“PFOA”) in sources of drinking water.38 In Baker, the plain-

tiffs alleged that they had sustained property damage due to PFOA contami-

nation and “personal injury from their ingestion of PFOA.” Although the 

plaintiffs’ alleged property damages “include[d] the cost to remediate the 

contamination of their property, their loss of use and enjoyment of the prop-

erty, and a loss in their quality of life. The Baker court found that the New 

York Court of Appeals did not announce a talismanic requirement for plain-

tiffs to allege physical injury to their property; instead, the decision con-

cerned the existence of a legal duty between the plaintiffs and the defendants. 

Baker and similar pollution cases involved conduct directly impacting the 

plaintiffs’ property resulting in a diminution in value traceable to the defend-

ants’ actions. In D’Amico, the defendant owed the Plaintiffs, as adjacent land-

owners, a duty of care to reasonably operate the Landfill. Additionally, the 

Plaintiffs had a reasonable expectation that the operator of the adjacent Land-

fill would take reasonable measures to prevent the unreasonable contamina-

tion of the immediate air space permeating their properties.39 The defendants 

 

 33. Id. at *9. 

 34. Id. at *10. 

 35. Id. at *11. 
 36. Id. at *11-12. 

 37. Baker v. Saint-Gobain Performance Plastics Corp., 232 F. Supp. 3d 233 (N.D.N.Y. 2017). 

 38. Id. at *17. 
 39. Id. at *19. 
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argued that damages envisioned by Baker and other courts are awarded when 

they flow from the stigma associated with serious health concerns or another 

injury. But the court disagreed. The Plaintiffs alleged that the noxious odors 

permeated the properties of all putative class members. Thus, the court con-

cluded that their respective properties’ resulting diminished market value 

could be pursued in a claim for ordinary negligence.40 Accordingly, the court 

held that the Plaintiffs plausibly stated a claim for ordinary negligence based 

upon the defendant’s alleged breach of duty by causing the airspace on and 

surrounding the Plaintiffs’ property to be contaminated, resulting in a dimi-

nution in property values.41 

III. BACKGROUND 

The sufficiency of a public or private nuisance action originates from the 

seminal case Hicksville Water Dist. v. Philips Elecs. N. Am. Corp., which 

established that there are two types of nuisance actions available in New 

York State. “A public nuisance under New York law exists when there is a 

substantial interference with a public right.”42 A public nuisance is “an of-

fense against the State and is subject to abatement or prosecution on applica-

tion of the proper governmental agency[.]”43 For a private party to establish 

a defendant’s liability for this tort, a plaintiff must allege: (1) the existence 

of a public nuisance, (2) conduct or omissions by a defendant that create, 

contribute to, or maintain that public nuisance, and (3) particular harm suf-

fered by plaintiff different in kind from that suffered by the community at 

large.44 Significantly, intentional or negligent conduct on the part of a de-

fendant is necessary to state a claim.45 However, “[a] private nuisance threat-

ens one person or a relatively few, with an essential feature being an inter-

ference with the use or enjoyment of land.”46 

A nuisance is defined as the actual invasion of interests in land, and it may 

arise from varying types of conduct.47 Generally, a landowner “is subject to 

liability for either a public or private nuisance on its property upon learning 

of the nuisance and having a reasonable opportunity to abate it.”48 

 

 40. Id. at *21. 

 41. Id. at *21-22. 

 42. Johnson v. Bryco Arms, 304 F. Supp. 2d 383, 390 (E.D.N.Y. 2004). 

 43. State v. Fermenta ASC Corp., 160 Misc.2d 187, 608 N.Y.S.2d 980, 985 (Sup. Ct. 1994). 

 44. NAACP v. Acusport, Inc., 271 F. Supp. 2d 435, 482 (E.D.N.Y. 2003). 
 45. Hicksville Water Dist. v. Philips Elecs. N. Am. Corp., No. 2:17-cv-04442 (ADS)(ARL), 2018 

U.S. Dist. LEXIS 53342, at *19 (E.D.N.Y. Mar. 29, 2018). 

 46. Copart Indus., Inc. v. Consol. Edison Co. of N.Y., 41 N.Y.2d 564, 568, 362 N.E.2d 968, 971, 
394 N.Y.S.2d 169 (1977). 

 47. Madison Ave. Gourmet Foods, Inc. v. Finlandia Ctr., Inc., 96 N.Y.2d 280, 292, 750 N.E.2d 

1097, 1104, 727 N.Y.S.2d 49, 56 (2001). 
 48. New York v. Shore Realty Corp., 759 F.2d 1032, 1050 (2d Cir. 1985). 
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Multiple courts in the Eastern District of New York have held that “the 

release or threat of release of hazardous waste into the environment” consti-

tutes a nuisance.49 In Hicksville, the plaintiff alleged that the defendants con-

taminated their soil, groundwater, and potable water supplies because of the 

defendant, Philips’ defective manufacturing operations. The plaintiff also al-

leged that the defendants failed to remediate, contain, or timely notify them 

after the defendants became aware of the contamination.50 The contaminant, 

in that case, was a chemical that resulted from the defendant’s factory and 

manufacturing process, which used a chemical deemed by the EPA to be car-

cinogenic to humans. The court held that these facts, assumed to be true, were 

sufficient to state a cause of action for public nuisance. The court further 

addressed the defendant’s claim that the plaintiff needed to show they knew 

or had reason to know that these acts would result in the alleged public nui-

sance. The Hicksville court disagreed, finding that the plaintiff only needed 

to show: (1) a duty of care owed to the public by the defendant(s), and (2) a 

breach of duty as a result of the failure to conform to that conduct. Therefore, 

the court denied the defendant LIIG’s motion to dismiss for failure to state a 

claim. 

The Second Circuit Court of Appeals of New York confronted public nui-

sance again in New York v. Shore Realty Corporation. On February 29, 1984, 

the State of New York brought suit against Shore Realty Corp. (“Shore”), 

and Donald LeoGrande (“LeoGrande), its officer and stockholder, to clean 

up a hazardous waste disposal site Shore had acquired for land development 

purposes.51 At the time of the acquisition, LeoGrande knew that hazardous 

waste was stored on the site and that cleanup would be expensive, though 

Shore nor LeoGrande participated in the generation or transportation of the 

nearly 700,000 gallons of hazardous waste on the premises.52  In its order, 

the court directed by permanent injunction that Shore and LeoGrande remove 

the hazardous waste stored on the property, subject to monitoring by the 

State, and held them liable for the State’s “response costs.”53 The court based 

the injunction on a finding that the Shore Road site was a public nui-

sance.54 Following remand, the court of appeals agreed that the district court 

properly granted the injunction stating, “We have no doubt that the release 

or threat of release of hazardous waste into the environment unreasonably 

 

 49. New York v. W. Side Corp., 790 F. Supp. 2d 13, 29 (E.D.N.Y. 2011). 

 50. Hicksville Water Dist., 2018 U.S. Dist. LEXIS 53342, at *5. 
 51. New York v. Shore Realty Corp., 759 F.2d 1032, 1037 (2d Cir. 1985). 

 52. Id. 

 53. Id. 
 54. Id. 
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infringes upon a public right and this is a public nuisance as a matter of New 

York law.”55 

Based on New York’s precedent that created substantive case law and stat-

utory interpretation, the evolution of public nuisance law and its usage sur-

rounding toxic materials is apparent. According to NY § 54-0501, a landfill 

is “a disposal facility or part of one at which solid waste, or its residue after 

treatment, is intentionally placed in or on land, and at which solid waste will 

remain after closure and which is not a land spreading facility, a surface im-

poundment, or an injection well.”56 The mandate to prioritize proper man-

agement of such landfills was established by the Solid Waste Management 

Act of 1988.57 According to Section 2, the legislature found and declared that 

proper management of solid waste is necessary to protect public health and 

the environment.58 Additionally, the legislature proclaimed that, for commu-

nities to plan for and implement safe and adequate solid waste management 

programs, the state government must ensure that solid waste is managed ap-

propriately.59 Much emphasis was placed on the importance of the state to 

provide clear recommendations and specific program steps that give meaning 

to the broad management priorities contained in the state solid waste man-

agement policy, thus enabling localities to develop more effective disposal 

solutions.60 Accordingly, the legislature intended to ensure and support an 

improved regulatory environment, which permits localities and private in-

dustry to plan for, establish, and operate waste management facilities sup-

ported by effective, state-sponsored local waste management programs.61 

IV. ANALYSIS 

The court’s rationale in D’Amico boiled down to a discussion of public 

nuisance, the sole nuisance theory the Plaintiffs opted to pursue upon ques-

tioning by the court at oral arguments.62 The Plaintiffs’ failure to take ad-

vantage of their right to allege multiple theories concurrently, e.g., public and 

private nuisance, likely precluded an opportunity to hold Waste Management 

more accountable for its conduct. How could D’Amico have filed a cause of 

 

 55. Id. at 1051. 

 56. N.Y. Envtl. Conserv. Law § 54-0501 (LexisNexis 2005). 

 57. Id. 

 58. Id. 
 59. Id. 

 60. Id. 

 61. Id. 
 62. Based on the pleadings, it wasn’t clear to the court on which theory of negligence the plaintiffs 

were pursuing their claim, so the question was raised during oral arguments. D’Amico v. Waste Mgmt. of 

N.Y., LLC, No. 6:18-CV-06080 EAW, 2019 U.S. Dist. LEXIS 50323, at *7 (W.D.N.Y.  Mar. 25, 2019). 
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action that would have resulted in tangible relief for him and the neighboring 

residents? Furthermore, what could Waste Management have been mandated 

to do as a result of the court’s judgment to improve their facilities’ mainte-

nance? 

By engaging in a compare-and-contrast analysis, the inconsistencies in the 

predecessors of D’Amico demonstrate the apparent distinctions of precedent 

that should have been emphasized in the present case. In New York Coalition 

of Recycling Enters. v. City of New York, the Supreme Court of New York 

held, “[i]t is beyond question that garbage, with its noxious odors, its decay, 

and the vermin it attracts, is a ‘deleterious substance’ which is ‘unhealthy’ 

and an ‘actual or potential nuisance’ with ‘obvious hazards.’“63 Even if it 

classifies as “non-putrescible” rubbish, it can be unsightly, toxic, and space 

consuming.64 It is a menace to public health, and waste collection and dis-

posal have long been subject to regulation under the police powers.65 More-

over, in D’Amico, the court focused on the absence of constant fear of health 

consequences and actual pollution on the plaintiff’s property, yet in Mt. 

Pleasant v. Van Tassell, the court stated that noxious smells or odors alone 

may constitute a nuisance although they are not unwholesome or injurious to 

the health but merely offensive and unpleasant.66 

Had D’Amico pursued a private nuisance claim instead of a public nui-

sance claim, the facts that were pleaded may have been enough for the court 

to sustain the nuisance action.  At the very least, the facts could have been 

bolstered to show D’Amico’s harm better. It is seemingly more difficult to 

prove that the noxious odors were a substantial interference with a right en-

joyed by the public generally. However, D’Amico could have produced suf-

ficient facts that plausibly alleged a detrimental effect on his property and the 

property of the neighboring residents. A private nuisance threatens one per-

son or relatively few, with an essential feature being an interference with the 

use or enjoyment of the land.67 

First, D’Amico could have pleaded facts that showed the inadequate drain-

age systems and how this operational failure affected his property and his 

enjoyment of the land. Secondly, D’Amico could have honed in on Waste 

Management’s reliance upon vertical gas wells, insufficient preparation for 

 

 63. N.Y. Coal. of Recycling Enters. v. City of N.Y., 158 Misc. 2d 1, 11, 598 N.Y.S.2d 649, 655 (Sup. 
Ct. 1992). 

 64. Id. at 11, 598 N.Y.S.2d at 655. 

 65. Id. at 11, 598 N.Y.S.2d at 655-56. 
 66. Mount Pleasant v. Van Tassell, 7 Misc. 2d 643, 166 N.Y.S.2d 458, (Sup. Ct. 1957), aff’d, 6 

A.D.2d 880, 177 N.Y.S.2d 1010 (App. Div. 1958). 

 67. D’Amico, 2019 U.S. Dist. LEXIS 50323, at *6. 
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wet weather conditions, an inadequate wellhead vacuum, the failure to mon-

itor the system and use a proper cover with covering practices, and the inad-

equate use of odor neutralizing systems. Finally, D’Amico could have shown 

the specific enjoyment of land from which he was deprived by providing 

facts that support an affirmative answer to the following questions: (1) Was 

he prevented from enjoying the fresh air outside his house? (2) Did he plan 

an outdoor event at his residence and have to cancel the event or change his 

plans due to the odors from the Landfill? (3) Did he or any of the residents 

have asthma or any other respiratory conditions that were exacerbated or in-

flamed by the noxious odors? A more detailed recitation of the facts regard-

ing the interference with the use of the Plaintiffs’ land would have made it 

more likely that their claim crossed the threshold from possible to probable. 

Furthermore, the court’s decision will have a negative effect on future res-

idents who desire to bring nuisance claims against neighboring non-compli-

ant landfills because this decision will broadcast the implicit permission for 

landfills to avoid using proper odor neutralizing systems and avoid their pro-

fessional duty to prevent the release of odorous emissions onto the property 

of others. Numerous individuals filed complaints with the New York State 

Department of Environmental Conservation (“NYSDEC”) detailing the nox-

ious odors emitted by Waste Management, and more than 180 households 

contacted D’Amico’s counsel documenting odors they attributed to the land-

fill.68 These complaints could have been utilized to bolster D’Amico’s 

pleaded allegations and formulate a plausible cause of action under the doc-

trine of private nuisance. At the very least, if supplemented to the pleadings, 

these allegations would have strengthened the Plaintiffs’ case for public nui-

sance by plausibly showing that the odors were affecting the public at large. 

It’s much more persuasive to plead facts that show children not being able to 

play outside in their yard, or an elderly resident not being able to enjoy fresh 

air without interference, or a resident with a respiratory issue having to go to 

the doctor or urgent care due to inflammation in their lungs from the noxious 

odors emitting from a negligent landfill site. 

After the case moved forward on a theory of negligence, news reports re-

vealed that the Plaintiffs in the class action lawsuit and Waste Management 

proposed a $2.3 million settlement.69 Additionally, reporting shows that the 

 

 68. D’Amico, 2019 U.S. Dist. LEXIS 50323, Id. at 3-4. 

 69. Under the terms of the proposed July 14 settlement, WMNY will pay $1.3 million “into a fund 

for the benefit of the Class Members” from that date over a 30-month period and an additional $1 million 
into “improvement measures” at the landfill. 69. The terms include installing a gas collection sys-

tem and waste mass dewatering pumps and control, along with synthetic alternate daily cover systems and 

“nearly 1 mile of an additional water- and vapor-based odor control misting system; E.A. Crunden, Waste 
Management expected to pay $2.3M in New York landfill settlement, Waste Dive, (July 21,. 2020), 
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Plaintiffs filed a third amended complaint to bolster the public nuisance com-

plaint, but the parties notified the court of their intent to settle before it could 

rule on that motion.70 The timing of the settlement and the withdrawal of the 

public nuisance complaint raise potential concerns for the possibility of a 

more widespread solution from the perspective of environmental justice in 

this case. While we cannot know what impact the withdrawal of the public 

nuisance claim had on the settlement, it is potentially disturbing to think that 

more equitable relief was traded away so that a more timely and efficient 

money settlement could be reached. 

Under 2019 NY CLS ECL § 27-0703, the duties of the solid waste depart-

ment now include adopting, promulgating, amending, and repealing rules and 

regulations governing the operation of solid waste management facilities. 

Such rules and regulations shall be directed at the prevention or reduction of 

. . . environmental harms, including air pollution, noise pollution, or noxious 

odors.71 Additionally, the department has the duty to…provide training for 

proper operation of solid waste management facilities, and of most relevance 

to the current case, to cooperate with appropriate local, state, interstate, and 

federal agencies to promote the operation of solid waste management facili-

ties in a safe, sanitary, efficient and environmentally sound manner.72 The 

ruling in D’Amico, coupled with the lack of accountability demanded from 

waste management facilities, implies that the voices of people and families 

represented in a class action are insignificant and ignored. Furthermore, the 

ruling pacifies the waste management department and removes accountabil-

ity of necessary measures, which are designed to prevent the very nuisances 

that occurred here from the neighboring landfill facility. 

V. CONCLUSION 

As this examination into D’Amico, the settlement that followed, and the 

case precedent has shown, the United States District Court for the Western 

District of New York has made it difficult to distinguish whether the best 

approach for Plaintiffs seeking justice against environmental toxins is to seek 

a public nuisance, private nuisance, or general negligence claim of action. 

The implications of this case are apparent: plaintiffs will wrestle with under-

standing how much environmental harm they have to suffer for their harm to 

be deemed worthy of relief. The court should allow questions of uncertainty 

to be presented to a jury or establish a bright-line test for landfill class action 

 

https://www.wastedive.com/news/waste-management-settlement-2-million-high-acres-landfill-
ny/581781/; 

 70. Id. 

 71. N.Y. Envtl. Conserv. Law § 27-0703 (2019). 
 72. Id. 
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cases. These alternatives would better assist plaintiffs when deciding the best 

approach to proceed with their claims and provide a more consistent standard 

for landfill litigation throughout the country. 
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